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Macdonald: Pessoa: O Direito Da Seguranca Nacional

BOOK REVIEW
O

Mario Pessoa. 1 Slo Paulo: Biblioteca
Do Exercito E Editora Revista Dos Tribunais. 1971. Pp. xiv, 856. Selected
bibliography. Index. $6.30.

DI.EITO DA SEGURANCA NAcIONAL. By

Could a Watergate happen in Britain, or Canada, or Australia, or New
Zealand? Yes, it could. What could not happen, however, is the corrosive postWatergate delay in finding the facts and deciding what, if anything, to do
about them. Is the system of checks and balances a bedrock American institution, unalterable in any respect? The system frequently results in other instances of delay or inaction that seem harmful to our domestic interests and
international clout. Presumably, most Americans think of checks and balances
as vital to our national security. But what is national security? How do we pin
down this criterion that flits so elusively through the Watergate? In 0 Direito
Da Seguranca Nacional Mario Pessoa attempts to shape the doctrinal structure of the Brazilian law of national security. His method is avowedly theoretical; his task is enormous. But the thrust of the book compels thought on current American problems. As a refreshing switch from Watergate I have some
views on the national security implications of American attitudes on sports.
Security may be described subjectively (absence of fear), or objectively
(absence of peril). Each of us has his own doubts, uncertainties, and fears. The
complexity of one man's sense of security suggests the incalculable complexity
of national security. Any government feels the staccato impact of both domestic and international stimuli; it must weigh the ceaseless interaction of
economic, military, sociological, psychological, legal and other factors. Security
for the Nazis, for example, extended even to the law of inheritance, the
Reichserbhofgesetz, whereby the farmland went to the heir who best would
combine productivity with subservience to Nazi ideas. With us, too, the concept may conceal and reveal varying economic and political motives, as was
the case with our mandatory quota system in oil imports. Like a chameleon,
the "law" of national security must respond to the vagaries of "why, where,
when, for whom, and in what circumstances." To describe it is nothing less
ambitious than to relate life to law in any given country.
Brazilian legal writers, as well as other civilian lawyers, are understandably adept at logical system-building and scholarly exegesis. Pessoa reflects this
long tradition: much of the book explores the ideas of nation, state, democracy
and - naturally - national security and collective security. But the book has
more. There are all-too-brief sketches of the racial, territorial, religious, historical, linguistic, sexual, psychological, and even athletic attributes to be
found in the various distinctive types of Brasileiro. In these sketches can be
sensed the influence of Pessoa's colleagues in the empirical Recife school, for
example, Gilberto Freyre (sociology) and Claudio Souto (law). And woven
through the book are discourses, in varying degrees of intensity, on such con1.
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temporary problems as territorial sea, communist infiltration, domestic jurisdiction, terrorism, hijacking, economic warfare, nuclear warfare, and expropriation.
All this is fine feeding. Indeed, there is so much here that it is agreeable to
chew on one small morsel: the "athletic" aspects of national security. I am
sure Pessoa would reject the recent suggestion, in a scholarly American article,
that the Brazilian military regime is using soccer to exploit nationalistic sentiment. 2 Indeed, the Brazilian government that ignored soccer (the real football) would fall overnight. Soccer in Brazil is a religion: street soccer; beach
soccer; the short-passing "sewing-machine" precision in four-two-four and fourfour-three; the three World Cup victories. Soccer is an emotional fever that
plays a key role in national security. It brings a "togetherness," a country-wide
cohesion, in victory or defeat. This is hard for us Americans to understand;
we lack the body-contact team competition on an international level that in
any way compares to World Cup soccer or to the recent Canada-Russia hockey
series.
There is an interaction among sports, diplomacy, and international law.
Witness the diplomatic and trade repercussions of the 1969 "football war" between El Salvador and Honduras; the border raids and national reprisals
stemming from the horrifying murder of Israeli athletes at the Olympics; the
ugly clash between national sentiment and foreign capital, implicit in the difference of opinion between the Canadian prime minister and American owners
of National Hockey League franchises over which players should represent
Canada against Russia; the use of table tennis as prelude to rapprochement.
In our own domestic legal system there is a stupendous ever-escalating amount
of threatened and actual litigation over baseball, basketball, hockey, golf,
tennis, and our unique brand of football.3 Many athletes are becoming millionaires; "sports attorneys" are thriving. In the decades to come, when professional hockey expands to Eastern and Western Europe, and international
football (soccer) "takes" in the United States, we may expect burgeoning problems in transnational conflict of laws and over the overseas reach of American
regulatory legislation.
Using Pessoa's theme, one can ponder the national security implications of
our own disillusionment with the Olympic games. Some commentators have
even urged that we withdraw from the Olympics. Our difficulty is that we tend
to be overenthusiastic - if not naive - in the world arena. When reverses
come, we run the risk of overreaction- of withdrawal from essential international cooperation. In the case of the Olympics, the disillusionment cannot be attributed entirely to the officiating in basketball and diving. It may

2. See Steiner & Trubek, Brazil -All Power to the Generals, 49 FOREIGN AFFAIRS 464, 475
(1971).
3. But an American scholar makes this surprising criticism of the Brazilian legal system:
"A separate court system has even been set up to resolve disputes growing out of sporting
events, particularly soccer matches, and learned treatises are written on the Law of Sports."

Rosenn, The Jeito: Brazil's Institutional Bypass of the Formal Legal System and Its Developmental Implications, 19 AM. J. COMp. L. 514 (1971).

https://scholarship.law.ufl.edu/flr/vol25/iss4/15

2

Macdonald: Pessoa: O Direito Da Seguranca Nacional
1973]

BOOK REVIEWS

also stem from the fact that we no longer dominate the Olympics. In this
connection, athletes and observers from other countries were reported to have
concluded at Munich that we are poor losers. Is this a fair assessment? Perhaps it is not for us to say. But we do make much of the Lombardi ethic that
"winning is the only thing." On this reasoning, the American way is to win,
whether in sports, in Korea, in Vietnam, or in international monetary matters.
Following this line, when we abandoned the isolationism of the twenties and
thirties we pushed to the other extreme; in the late forties and fifties we became world policeman and world banker. This disappointment over the
Olympics has its counterpart in our reaction to Vietnam and to recent runs
on the dollar. To strain an analogy, the spread of American training techniques in sports has had the same boomerang effect as in the case of foreign
aid.
We have been generous winners. We have been good to the world. But
great lessons can be learned from losing. To find our national self-interest our national security -we must know ourselves better. In that self-examination the parallel between sports and foreign policy is an elusive one. But it
cannot be dismissed. For example, what impels us to call the Super Bowl
winner the "world champion," when no other country in the world plays the
game of American football?
Now back to Brazil. The generals have been in control for almost a decade.
In that time they have taken giant steps toward tapping Brazil's real economic
potential. Inflation is harnessed; foreign capital is flooding in; red tape in
government is slashed; the ponderous and inefficient civil service is somewhat
pruned. On the other hand, there are complaints about censorship and loss
of personal liberty. Complaints of this nature are not unprecedented in
Brazil. Nor can there be any doubt about the Brazilian love of liberty. As
Pessoa puts it, freedom of thought and speech are key components in a socalled "law-state" (estado de direito) (p. 92). The trick, though, for any
country, is to achieve economic development, political stability, and maintenance of personal liberties. This poses a never-ending dilemma; witness our
own difficulties in giving content to constitutional guarantees. For any nation,
the manner of solving the dilemma bears sensitively on national security.
For Brazilians, the dilemma poses their own distinctive problems, to be
solved in their own way. All friends of Brazil will welcome the present inquiry,
which has an introduction written by the Colonel-in-Chief of the Brazilian
Army Library. The distinguished Brazilian author is to be congratulated for
his initiative and for his depth of perception. To be sure, any author purporting to inquire into the "law" of national security must find his reach exceeding
his grasp. But Pessoa is still to be heard from. The present book purports only
to serve as a doctrinal base for a later book, now in preparation. The later
work is to deal with the application of the law of national security.
The British have an attribute that signalizes the strength of their legal
system: the belief of the common man in the integrity of Parliament and the
courts. Their national security lies in respect for written and unwritten law.
The Brazilians, on the other hand, say of themselves that they get things done
in spite of their legal system. If this is so, the gap between the law on the
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books and the law in action may tend to inhibit economic development. Likewise, there may be truth in the assertion that order and progress have been
achieved at the expense of personal liberties. I am not competent to judge.
But these are problems not restricted to Brazil. The significance of the wry
self-criticism of their legal system is that the Brazilians laugh at their own
failings. Their sense of humor facilitates compromise. For the present, they
deserve high praise for their economic progress. And for the long pull, I
suspect, the basis of their national security will be as it always has been:
moderation, and a sense of humor. Estd na cara.
W. D.

MACDONALD*

Professor of Law, University of Florida.
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